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REFERENCE TO COMMISSIONER IN CHANCERY.* 



By T. B. Benson. 



(Continued from November Number.) 
§§ 27-36. Proceedings on Reference. 
§ 27. In General. — It is the duty of the commissioner to 

examine and report upon such accounts and matters as may be 

referred to him. 1 

How Reference Presented to Commissioner. — The Virginia 
Code provides "the clerk of a court in which a suit in equity is 
pending, shall, upon the request of any commissioner in chan- 
cery, who has before him for execution an order or decree made 
in such suit, deliver to him the original papers thereof; and it 
shall not be necessary for the clerk to copy the said papers, nor 
shall he charge any fee for copies of any of them, unless the 
same be specially ordered. The commissioner to whom such 
papers may be delivered, shall give his receipt therefor, and re- 
turn the papers as speedily as possible to the office of the clerk of 
the court." 2 

Conduct of Commissioner. — A commissioner in chancery is a 
quasi judicial officer and his work should be free from all sus- 
picion of being improperly influenced or interferred with by any 
party to the suit or the agent of any party. 3 

He must be impartial and not take sides in the controversy be- 
tween the parties. If doubts arise as to which creditor is en- 
titled to payment, he may ask the advice and direction of the 
court, but he has no right to take sides in controversies over 
funds in his hands, or to aid any claimant in asserting his right 



1. Va. Code 1919, § 6179. 

2. Va. Code 1919, § 6187. 

3. Mountain Lake Land Co. v. Blair, 109 Va. 147, 159, 63 S. E. 751. 
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thereto, and documentary evidence furnished by him to show 
that a particular creditor is not entitled to a fund, is no part of 
the record, and cannot be considered by the court in the deter- 
mination of that question. 4 

Delegation of Authority. — The commissioner must act in per- 
son. He cannot delegate his authority. 5 He may, however, em- 
ploy another to assist him in the preparation of his report and 
papers to be returned therewith ; 6 but, it was held in a recent 
case in Virginia, that he should not employ an agent of one of 
the parties in such capacity. 7 

§ 28. Time of Proceedings on Reference. — Where an or- 
der or decree of reference is made to a commissioner in chan- 
cery he must proceed thereunder with all convenient speed. 8 

The Code of West Virginia provides that the commissioner 
shall immediately after the adjournment, of each term of the 
court, proceed to take all accounts referred to him by any order 
or decree of the court, and all adjournments and postpone- 
ments of the taking of any account, shall be for good cause to 
be shown by the affidavit of the party making the application, 
and if he unreasonably delays his report, he shall receive no com- 
pensation for the same. 9 

After Appeal in Cause.— Commissioners proceeding to exe- 
cute a decree after an appeal to the court of appeals has been 
taken, and the process has been served upon them, are guilty of 



4. Watts v. Newberry, 107 Va. 233, 57 S. E. 657. 

5. Stone v. Stone, 28 N. J. Eq. 409. 

6. See post, "The Report," § 36. 

7. Mountain Lake Land Co. v. Blair, 109 Va. 147, 63 S. E. 751. 

8. Unless a report be made thereupon within twelve months from 
the date of the order, the benefit thereof will be lost to the party 
who obtained it, unless for good cause to be shown to the court. 
Anonymous, 4 Hen. & M. 410; Dangerfield v. Claiborne, 4 Hen. & M. 
399: 

The West Virginia Code, § 3364 provides that, on a reference on 
petition for sale of land of insane person, the commissioner shall 
proceed and report thereon "with all convenient speed." 

9. W. Va. Code, § 4853. 
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a contempt of the appellate court; and their acts are null and 
void, as to the rights of the parties to the appeal. 10 

§ 29. Continuances and Adjournments. — The Virginia 
Code provides that "a commissioner may adjourn his proceed- 
ings from time to time, after the day to which notice was given, 
without any new notice, until his report is completed." n 

The Code of West Virginia provides the same. 12 

The continuance must be by an adjournment to a fixed time 
or else notice given of the resumption of the bearing. 

It was held in Rice v. Schofield, 9 N. M. 314, 51 Pa'c. 673, 
in which it is said : "There was no adjournment made to the 
11th, nor was there any notice given to the parties in interest 
that such taking of testimony would be resumed, nor did they 
waive it by an appearance. Without such adjournment, notice, 
or appearance it was clearly error to receive such testimony. 
Parties cannot be expected to know, at their peril, that testi- 
mony may be taken at the master's office, when neither an ad- 
journment nor notice advises them of it." 

A commissioner properly has much latitude of discretion in 
granting continuances of proceedings before him; and the court 
whose order he is executing will not overrule his action in that 
respect, unless it be plainly erroneous. Still less will an appel- 
late court reverse a decree for that cause. 13 

For Cause Shown. — The West Virginia Code provides that 
"all adjournments and postponements of the taking of any ac- 
count, shall be for good cause to be shown by the affidavit of the 
party making the application, which shall be filed with the pa- 
pers in the cause." 14 But there is no such provision in the Vir- 
ginia Code. The matter, it seems, is left entirely to the discre- 



10. McLaughlin v. Jarney, 6 Gratt. 609. 

11. Va. Code, § 6183. 

On BUI to Perpetuate Testimony.— See Va. Code 1919, § 6235. See 
W. Va. Code, § 4896. 

12. W. Va. Code, § 4852. 

13. Fant v. Miller, 17 Gratt. 187; Atwood v. Shenandoah, etc., R. 
Co., 85 Va. 966, 9 S. E. 748. 

14. W. Va. Code, § 4853. 
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tion of the commissioner. He may act although no cause is 
shown by a party and where such party does show cause it need 
not be by affidavit. 

Adjournment to Another County or Corporation. — A com- 
missioner in chancery of any court in Virginia to whom has 
been referred any account or other matter may, if it shall ap- 
pear to him necessary, adjourn such proceedings, from his own 
county or corporation to any other county or corporation, and 
there continue such proceeding and take depositions and other 
evidences in like manner and with like force and effect as if the 
same were done in his own county or corporation. And such 
commissioner shall have the power to compel the attendance of 
witnesses before him. 

§ 30. Duty to Prosecute Reference. — It seems mat for- 
merly the duty of prosecuting a reference rested upon the plain- 
tiff ; but under the practice at present this duty rests primarily 
upon the party obtaining the order of reference. 16 If the party 
obtaining the order of reference fails to prosecute it, the other 
party may do so. 16 

It has been held to be proper that the order require a report 
to be made within a stated time. 17 

§ 31. Parties and Proceedings — Necessary and Proper 
Parties. — It may be stated comprehensively that all parties to the 
suit and all persons interested in the matter referred or affected by 
the report of the commissioner should be made parties to the 
proceedings of the commission on the order of reference and 
that they have the right to appear and be heard. It is not nec- 
essary that they should have been made parties to the suit by 
the pleadings or the order of reference. 18 



15. Camden, etc., R. Co. v. Stewart, 19 N. J. Eq. 343. 

U. S. Eq. Rule 74 provides that the party at whose instance or for 
whose benefit the reference is made shall cause it to be presented to 
the commissioner for hearing on or before the next rule day suc- 
ceeding the time when the reference is made. 

16. See U. S. Eq., Rule 74. 

17. Camden, etc., R. Co. v. Stewart, 19 N. J. Eq. 343. 

18. See Livesay v. Feamster, 81 W. Va. 83, 100. 



1919. ] REFERENCE TO COMMISSIONER IN CHANCERY. 581 

Creditors have the right to appear where a reference is made 
to settle the account of an intestate 19 or to ascertain trust prop- 
erty 20 and contest the claims of each other. 

In Feamster v. Withrow, 9 W. Va. 296, it is said : "In all cases 
of this sort, each creditor interested in the trust subject, and who 
is a party, should be allowed to appear before the commissioner, 
and should be permitted, there, if he chooses, to contest the 
claim of any other creditors. 21 

In Feamster v. Withrow, 9 W. Va. 296, it was said "when a 
bill is filed by a grantor in a deed of trust and one of the cestuis 
que trust therein against the trustee and the other cestuis que 
trust, and a reference is made by the court, to ascertain and re- 
port the amount of the trust debts due and unpaid to each of 
the trust creditors, each trust creditor interested in the subject, 
and who is a party, should be allowed to appear before the com- 
missioner, and should be permitted there, if he chooses, to con- 
test the claim of any other creditors, interested in the trust sub- 
ject, in whole or in part; and such creditors may except to the 
report of the commissioner for error therein in reporting the 
debt of such other creditor, and have the ruling, or judgment, 
of the court upon such exception, and is entitled to appeal there- 
from, where there is error in such ruling or judgment." 

A creditor admitted a party plaintiff for the purpose of ob- 
taining a proportion of an equitable fund, may, on filing his bill, 
at once prove his claim before a commissioner, to whom the sub- 
ject generally has been referred, without waiting until the cause, 
as to him, shall have been set for hearing in the usual course of 
the court. 22 

Attendance of Parties. — Where a case is referred to a com- 
missioner and he gives notice and proceeds to execute, the order 
of reference, the parties ought to attend before him. They can 
be much better heard upon the facts before the commissioner 



19. Woodyard v. Polsley, 14 W. Va. ail. 

20. Woodyard v. Polsley, 14 W. Va. 211. See also, Conrad v. 
Buck, 21 W. Va. 396. 

21. See Stor. Eq. Jor., vol. 1, § 548; Wilkins v. Gordon, 11 Leigh 
547; Griffin v. Macaulay, 7 Gratt. 476; 2 Robinson (Old Practice), 46. 

22. Anderson v. Anderson, 4 Hen. & M. 475. 
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than in court. It is the most important proceeding in the case, 
save, perhaps, the final hearing; in many cases even more im- 
portant than that. 23 

Where a chancery cause is referred to a commissioner to set- 
tle the accounts of a trustee who is a member of the legislature, 
it is irregular and illegal for such commissioner to proceed to 
take proof, settle and determine such accounts during the ab- 
sence of such legislator, in attendance on the session of the leg- 
islature, and for one day for every twenty miles he is necessa- 
rily compelled to travel in going to and returning from such 



session 



24 



§ 32. Notice to Parties — Necessity for Nonce. — In accord- 
ance with the general rule that notice and an opportunity to be 
heard are essential to jurisdiction, where a reference is ordered 
the parties are entitled by statute and the uniform practice, to 
have notice of the time and place fixed by the commissioner for 
executing the order of reference. 25 

But notice is unnecessary where there is no contest as to the 
question referred 26 or where the proof on which an account is 
to be taken is before the court before the matter is referred to 
the m commissioner. 



23. Ward v. Ward, 40 W. Va. 611, 21 S. E. 746. 

24. Pittinger v. Marshall, 50 W. Va. 229, 40 S. E. 342. 

25. Taylor v. Dorr, 43 W. Va. 351, 27 S. E. 317; Campbell v. Win- 
ston, 2 Hen, & M. 10. And see Dillard v. Krise, 86 Va. 410, 10 S. E. 
430; Moore v. Bruce, 85 Va. 139, 7 S'. E. 195; Strayer v. Long, 83 Va. 
715, 3 S. E. 372; McCandlish v. Edloe, 3 Gratt. 330; White v. John- 
son, 2 Munf. 285; Cutting v. Carter, 4 Hen. & M. 478; Miller v. Cox, 
38 W. Va. 747, 18 S. E. 960; Shenandoah Val. Nat. Bank v. Shirley, 26 
W. Va. 563; Livesay v. Feamster, 21 W. Va. 83; Marling v. Robrecht, 
13 W. Va. 440; White v. Drew, 9 W. Va. 695. See also Lutz v. Lin- 
thicum, 8 Pet. 165, 8 L. Ed. 904. 

In Partition Suit. — Although the statute does not, in terms, re- 
quire notice to be given by commissioners in partition to the par- 
ties, yet the necessity of such notice must be implied, and an excep- 
tion to the report for failure to give such notice will be sustained 
and the report set aside. Wamsley v. Mill Creek Coal, etc., Co., 56 
W. Va. 296, 49- S. E. 141. 

26. Mosby v. Hunt, 9 Heisk. (Tenn.) 675. 

27. Halliburton v. Brooks, 7 Baxt. (Tenn.) 318; Cobb v. Duke, 36 
Miss. 70, 72 Am Dec. 157. 
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In Mosby v. Hunt, 9 Heisk. (Tenn.) 675 it is said, "Where 
there is but the one subject of investigation, as the. amount due 
upon a note, the court might well ascertain it without such a 
reference; and upon such an inquiry, if referred to the master, 
no notice would be necessary, especially where it appears there 
is no contest of the question referred." 

Necessity for Notice Where Parties Appear. — If the parties 
appear and take part in the proceedings before the commissioner 
it is not important whether they had notice or not, as the only 
object of notice is to enable them to be present and participate 
in the proceedings. 28 

Necessity for Special Notice to Take Deposition. — In taking 
an account, the commissioner may take the depositions of wit- 
nesses to enable him to act upon the subject, under his general 
notice; and a special notice is not necessary. 

In Miller v. Cox, 38 W. Va. 747, 18 S. E. 960, it is said, "It 
has for years been the practice in Virginia and in this state to 
take depositions before a commissioner, in reference to a matter 
referred to him, without giving any notice other than the gen- 
eral notice of the time and place, of taking the account. San- 
ders, in his Suit in Equity (page 627, § 536), says: 'Under the 
general notice given by the master commissioner, when the or- 
der or decree is placed in his hands, the master or commissioner 
may take the depositions of witnesses without giving special no- 
tice to the parties of their being taken.' See also, the case of 
McCandlish v. Edloe, 3 Gratt. 330, where it is held (third point 
of syllabus), that 'in taking an account the commissioner may 
take the depositions of witnesses, to enable him to act upon the 
subject, under his general notice, and a special notice is not nec- 
essary.' " 

Necessity for Notice on Recommittal. — There is the same ne- 
cessity for notice on a recommittal of a report where there is to 
be a hearing or evidence is to be taken as there is in a proceed- 
ing on the first order of reference. 



28. Prince v. Cutler, 69 111. 267; M'Candlish v. Edloe, 3 Gratt. 330; 
Geiser Mfg. Co. v. Chewning, 52 W.' Va. 523, 44 S. E. 193. 
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But where the recommittal is simply for the completion of a 
report, without the taking of any further evidence, filing of any 
papers or doing anything other than the allowance or disallow- 
ance of claims upon matters already before the commissioner, 
no notice of the time and place of the completion of the report 
is necessary. 29 

In Taylor v. Dorr, 43 W. Va. 351, 27 S. E. 317, it is said, "The 
most serious point presented by the applicant is that no notice 
was given him of the time and place of the completion of the re- 
port by the commissioner. When the commissioner first had the 
case before him, both sides took evidence and filed papers. 
When it went back to him, no further evidence was taken, no 
papers filed, and nothing further done. The commissioner sim- 
ply, upon the materials already in the case, under the notice 
theretofore given, determined what items he would allow and 
disallow to and against the parties. The first question that oc- 
curs here is whether, considering that this was an order not 
simply recommitting the case, or referring any other matters, 
but simply that the commissioner should, upon the materials al- 
ready in the case, complete his report, it required notice. I do 
not think so. The parties had had their full day before the com- 
missioner, and this simply was action by the commissioner in de- 
ciding upon the matters already shown before him." 

Can the court in the order of recommittal direct that notice of 
the time and place be published in a newspaper. It would seem 
that it can. There is no reason why the order of recommittal 
cannot be considered within the meaning of the words "ordering 
an account to be taken." 30 

Requisites and Sufficiency of Notice. — The notice should in- 
dicate with reasonable certainty in what cause of action it is 
taken, 31 and, if the commissioner's report is excepted to on that 



29. Where a case is referred back to a master to correct errors in 
his former report, and no new evidence is taken, no notice to the 
parties is necessary. Prince v. Cutler, 69 111. 267, 268. 

30. See Va. Code 1919, § 6180; W. Va. Code, § 4849. See also be- 
low in this section. 

31. Livesay v. Feamster, 21 W. Va. 83, 100, citing Bower v. Knapp, 
15 W. Va. 292. 
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ground, the exception should be sustained. 32 

It is absolutely essential that the notice indicate with reasona- 
ble certainty the time of taking an account, taking testimony or 
hearing other matters. While not advisable, commissioners' 
notice of the time and place of taking the account, which states 
that the decree of reference would be executed on a certain day, 
"if fair, if not, the next fair day thereafter, Sundays excepted," 
is a substantial compliance with the requirements of the Code of 
West Virginia. 32 * 

It is also essential that the place be described in the notice. 

Three days' notice of the taking of an account is inadequate, 
but a decree will not be reversed on that ground, unless the party 
be injured thereby. 33 

In Livesay v. Feamster, 21 W. Va. 83, 100, it is said: "To 
the parties to whom the commissioner did give notice, he gave 
but a notice of two days, Sunday excepted ; and he made up his 
report in a single day. This did not give the debtor nor the 
other parties, a fair and reasonable opportunity to produce evi- 
dence before the commissioner, and to have the accounts or- 
dered fairly made." 

To Whom Notice Given. — The notice should be given to the 
adverse party or his counsel. 34 A settlement by commissioners 
appointed by a court of chancery of an administration account, 
without notice to the legatees or distributees, is against the con- 



32. See Livesay v. Feamster, 21 W. Va. 83, 100, where the excep- 
tion was not taken and the objection held to have been waived. 

32 a . It was held in White v. Drew, 9 W. Va. 695, that, as the com- 
missioner did take the account on that day, and the appellant does 
not show that he was, in consequence thereof, injured by its having 
been taken at that time, it is not sufficient ground to refuse con- 
firmation of the report. 

33. Moore v. Bruce, 85 Va. 139, 7 S. E. 195. See Livesay v. Feam- 
ster, 21 W. Va. 83, 98. 

34. Cutting v. Carter, 4 Hen. & M. 478; Livesay v. Feamster, 21 W. 
Va. 83. For case holding notice to counsel insufficient, see Rivers v. 
Walker, 1 Dall. (U. S.) 81, L. Ed. 46. 

As to propriety of service of notice on judgment lienors who were 
not made parties to the suit by the bill or the order of reference, 
see Livesay v. Feamster, 21 W. Va. 83, 100. 
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stant course of the court. 35 While it is not necessary to give 
notice to a trustee who has no interest in the cause, it is neces- 
sary to give notice to the cestui que trust. 

In Livesay v. Feamster, 21 W. Va. 83, 100, it is said: "His 
failure to notify one of the trustees in one of the deeds of trust, 
though he was a party to the suit, would have been excusable as 
he really had no interest in the accounts to be taken ; but his fail- 
ure to notify one of the cestui que trust who had such interest, 
was inexcusable, even though he did notify his trustee, who 
merely held the legal title of land conveyed in trust for the se- 
curity of his debt." 

Service of Notice. — Service of the notice may be made (1) 
by personal service directed in the order of reference, (2) by 
publication directed by the court or judge, (3) by personal serv- 
ice by the commissioner or (4) by publication by the commis- 
sioner. 

Acceptance of service of notice of the execution of an order 
of reference, the notice being joint in two suits, and appearance 
before the commissioner, will not bind a person to a decree 
proper under the pleadings in only one of them, where the per- 
son not appearing is not a party to that suit, and its pleadings 
contain no allegation touching him. The appearance is limited 
to the suit in which he is a party. 36 

Service by Publication or Posting. — The Virginia Code pro- 
vides, "The court, or judge thereof in vacation, ordering an ac- 
count to be taken, may direct that notice of the time and place 
of taking it be published once a week for four successive weeks 
in some convenient newspaper, and that such publication shall 
be equivalent to personal service of such notice on the parties, 
or any of them." 3T 

The West Virginia Code provides "The court ordering an ac- 
count to be taken, may direct that notice of the time and place 
of taking the same, be published once a week for four succes- 



35. Campbell v. Winston, 3 Hen. & M. 10. 

36. Frank v. Zeigler, 46 W. Va. 614, 33 S. E. 761. 

37. Va. Code 1919, § 6180. See Dillard v. Krise, 86 Va. 410, 10 S. E. 
430. 
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sive weeks in some newspaper published in the county; and if 
none be so published, then in some newspaper having a general 
circulation in the county, and by posting a copy of the same at 
the front door of the courthouse of said county, at least twenty 
days before the taking of the account ; or the court may dispense 
with the publication, and require the notice to be posted at the 
front door of the courthouse of said county, and at least four 
other public places in said county, twenty days before the time 
set for taking the account ; such publication and posting, or such 
posting alone shall be equivalent to personal service on the par- 
ties or any of them." 38 

When notice of the taking an account is ordered to be given by 
publication in a newspaper, there must be at least twenty-eight 
days between the first insertion and the day of taking the ac- 
count. 38 

In Dillard v. Krise, 86 Va. 410, 10 S. E. 430, it is said "In this 
case the commissioner dated his notice 16th of May and fixed 
the day as the 20th of June, but the editor's certificate is that its 
first insertion in the Nelson Examiner was in the issue of the 
25th of May — which makes six days in May and twenty in June, 
or only twenty-six days of actual publication. Less than the 
four weeks required. There must be at least twenty-eight days 
from the first insertion to the day fixed for the taking of the ac- 
count." 

Notice by publication may also be given by the commissioner 
as well as by the court. The object of giving the notice by pub- 
lication is to avoid the expense and delay of personal service 
where the parties are numerous. 40 An exception by a party for 
want of personal notice, where that was practicable, ought not 
to be entertained, unless he shows by his own affidavit or other- 
wise, that he had no such information of the contemplated pro- 
ceedings of the commissioner as would have enabled him to at- 
tend. 41 Where a commissioner in chancery has been required to 



38. W. Va. Code, § 4849. 

39. See Va. Code 1910, § 6180. 

40. Martin v. South Salem Land Co., 94 Va. 28, 26 S. E. 591, 

41. M'Candlish v. Edloe, 3 Gratt. 330; Taylor v. Dorr. 43 W. Va. 
351, 27 S. E. 317. 
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give notice by publication in a newspaper to the parties to a suit 
of the time and place of taking accounts, the notice will be suffi- 
cient if it gives the style of the suit, and contains all that is nec- 
essary to inform the parties of the time and place o.f taking the 
account, although the names of the parties are not inserted in 
it. Having been once served with process they are presumed to 
know the style of the suit to which they are parties, and the pro- 
ceedings had therein. These reasons, however, do not apply to 
an order of publication to commence a suit against parties not 
previously served with process, and their names must be stated 
in the publication. 42 

§ 33. Evidence before Commissioner. — A commissioner has 
power to hear evidence. As to matters referred to him he re- 
ceives evidence and it is the duty of the parties to submit their 
evidence to him and not attempt to do so when the matter is 
again in the trial court. 43 

The West Virginia Code provides that a commissioner shall 
have power to take depositions, to swear and examine witnesses 
and to certify testimony. 44 

Admissibility of Evidence. — The general rules of admissibil- 
ity of evidence apply to proceedings before a commissioner in 
chancery. It is essential that his report be sustained by compe- 
tent evidence. 45 The evidence must be directed and confined to 
the question upon which he is ordered to report. 46 A party 
can neither be expected nor required to present evidence to a 
tribunal upon an issue upon which it has no jurisdiction to pass, 



42. Martin v. South Salem Land Co., 94 Va. 28, 26 S. E. 591. 

43. White v. Cox, 4 Hayw. (Tenn.) 213. 

44. W. Va. Code, § 4846. 

45. In order that the report of the commissioner allowing a claim 
against an estate shall be sustained, it is essential that the claim so 
allowed shall have been proven before him by competent testimony. 
Brown v. Cresap, 61 W. Va. 315, 56 S. E. 603. 

46. Atkinson v. Solenberger, 112 Va. 667, 72 S. E. 727. "Any other 
evidence is taken as much without authority and is as little to be 
regarded, as though it were found in voluntary affidavits sworn to 
before a justice of the peace." Maury v. Lewis, 10 Yerg. (Tenn.) 
115. 
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nor will he be prejudiced by such evidence if offered by his ad- 
versary. 47 But the admission of improper testimony by a com- 
missioner in chancery, returned with his report, is not cause for 
a reversal of a decree, if the appellate court finds sufficient ad- 
missible evidence to sustain the finding of the commissioner and 
the trial court, as to the item to which the inadmissible evidence 
relates. 48 

Compelling Attendance of Witnesses. — The Virginia Code 
provides "A commissioner in chancery to whom has been re- 
ferred any account or other matter may compel the attendance 
of all needed witnesses by summons, rule, and attachments in 
like manner as a circuit court, save that he shall not have the 
power of imprisonment. But any witness who has been fined 
by a commissioner acting under the authority of this section 
shall, within ten days from the order of fine, have an appeal of 
right, without giving bond, to the court by whom the commis- 
sioner was appointed." 49 

Competency of Witnesses. — The general rules of competency 
apply. A creditor cannot testify to a transaction with a person 
since deceased. 50 

Examination on Oath — Discovery. — A court of chancery may 
direct the reference of a case to a commissioner, with authority 
to examine the defendants on oath; and such examination will 
have the effect of an answer. 51 

In Templeman v. Fauntleroy, 3 Rand. 434, it is said, "It is a 
rule of equity, long and well settled, that in a reference to a mas- 



47. Atkinson v. Solenberger, 112 Va. 667, 72 S. E. 727. 

In passing upon issues of fact the commissioner must be gov- 
erned by such testimony as will throw light upon the matters spe- 
cially referred to him, he cannot pass upon questions not involved 
in the pleadings and not submitted to him by the court and should 
not admit evidence as to such matters. Weaver v. Cosby, 109 Ga. 
310, 34 S. E. Rep. 680. See also, McMahon v. Paris, 87 Ga. 660, 13 
S. E. Rep. 572. 

48. Cecil v. Clark, 69 W. Va. 641, 72 S. E. 737. 

49. Va. Code 1919, § 6181. 

50. Bank v. Nickell, 57 W. Va. 57, 49 S. E. 1003, decided under W. 
Va. Code, § 4879. 

51. See Va. Code 1919, §§ 6236, 6237, 6238. 
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ter, the court may direct the examination of the parties on oath. 
Cowslade v. Cornish, 2 Ves. 270; Kirkpatrick v. Love, Ambl. 
589; 3 P. Wms. 288; Purcel v. M'Namara, 17 Ves. 439; Hart v. 
Ten Eyck, 2 Johns. Ch. Rep. 513. The practice is founded in 
that pervading principle and distinctive feature of equity, an ap- 
peal to the conscience of the party. 'Every defendant,' (says 
Chancellor Kent, ubi supra), 'notwithstanding his interest, must, 
in the first place, answer the bill; and, having thus answered as 
a party, it is said that he shall not be examined in chief, in the 
character of a mere witness. But when a reference is ordered 
upon hearing, then the inquiry becomes necessarily minute, and a 
new and more detailed investigation is opened, to which the gen- 
eral inquiries in the bill, are not adapted. Here the same pol- 
icy and principles of the court, which required an answer to the 
bill, apply, and call again updn the conscience of the party, as 
party, for a further disclosure, adapted to the minutiae of the in- 
quiry. The same reasons which required an answer in the first 
instance, require an examination in the second.' In these re- 
marks, I entirely concur. A reference in such cases, with the 
order for examining the defendant, has the effect of a supple- 
mental bill of discovery, and the examination, the effect (I con- 
ceive), of an answer to that bill. Standing on the same ground, 
it must be governed by the same rules. If, where it makes 
against the defendant, it is evidence, where it makes in his fa- 
vor, he may avail himself of it." 

Production of Books and Papers. — When partnership ac- 
counts are referred to a commissioner, the court will rule that 
the parties produce before him any books and papers which may 
relate to the partnership, but will direct the commissioner to dis- 
regard such parts as relate to the private affairs of either party. 52 

Depositions. — The depositions of a witness may be received 
by a commissioner 5S and filed among the papers of the proceed- 
ings. 54 



52. Calloway v. Tate, 1 Hen. & M. 9. See Va. Code 1919, §§ 6236, 
6237, 6238. 

53. A commissioner is authorized to take depositions. Hickman v. 
Painter, 11 W. Va. 386; Miller v. Cox, 38 W. Va. 747, 18 S. E. 960. 

54. Va. Code 1919, § 6232. 
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Objections to Evidence. — A party may object to the admis- 
sion of evidence and the commissioner may rule on the objec- 
tion; but, unless clearly inadmissible, the rejected evidence 
should be sent up with the report. 55 This is not affected by the 
provision of the Virginia Code requiring the return of all testi- 
mony upon which the report is based. 56 

Weight and Sufficiency of Evidence. — The general rules of 
evidence apply to and are the test of the weight and sufficiency 
of evidence in a proceeding on reference. 

In West Virginia and formerly in Virginia, the commis- 
sioner is the judge of the weight and sufficiency of the evidence 
before him. 57 But, under the present changes in the Virginia 
Code, that all testimony shall be sent up with the report 58 and 
that the report shall not have the weight of a verdict of a jury 
on conflicting evidence but the court shall confirm or reject it ac- 
cording to the view it takes of the law and evidence, 50 it cannot 
be said that the commissioner is the judge of the weight and 
sufficiency of the evidence, at least not in the same sense as for- 
merly. 

Reopening Case for Further Proof .—A. commissioner in chan- 
cery may, in his sound discretion, where a good foundation is 
laid, reopen a case heard by him, and hear further proof, at any 
time before his report is filed; but he ought not to do so with- 
out special and very satisfactory cause is shown. 60 

In Cooper v. Stinson, 5 Minn. 160, it is said "where a proper 
foundation is laid, a referee may, in his discretion, reopen a case 



55. Ellwood v. Walter, 103 111. App. 219. 

56. See Va. Code 1919, § 6185. 

57. The weight and sufficiency of books of account as evidence is 
peculiarly a question of fact for the commissioner, and his finding 
with regard thereto will not be disturbed unless manifestly errone- 
ous. Dewing v. Hutton, 48 W. Va. 576, 37 S. E. 670. 

58. Va. Code 1919, § 6185. 

59. Va. Code 1919, § 6179. 

60. Diehl v. Cotts, 48 W. Va. 255, 37 S. E. 546. 

In Remsen v. Remsen, 2 Johns. Chan. (N. Y.) 502, it is said "it 
ought not to be opened for further proof without special and very 
satisfactory cause shown." 
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tried before him, and hear further proof at any time before his 
report is filed and delivered." 

In Ward v. Ward, 40 W. Va. 611, 21 S. E. 746, it is said, if a 
party "is surprised at the inferences drawn by the commissioner 
upon that evidence, and thinks he can strengthen his case by ad- 
ditional evidence, he can except within ten days, and take more 
evidence, and, under proper circumstances, the commissioner 
will delay his returning his report to enable the party to do so, 
as the statute giving him right to take such evidence ought to be 
liberally construed to promote a fair, full hearing; and then the 
commissioner can report on such evidence, or make an amended 
report, or send up his original report, the exceptions, and all the 
evidence old or new." 

§ 34. Scope of Hearing — Determined by Order of Refer- 
ence. — The commissioner in executing a reference is required to 
conform to the order of reference. 61 His duties consist in 
carrying its directions into effect. 02 As a general rule the com- 
missioner should follow strictly the directions contained in the 
order of reference and for a failure to do so the report should 
be recommitted. 63 

Examination of accounts not within the compass of the order 
of reference and not within the matters in controversy by the 
pleadings, ought to be paid for by him who presented them. 64 

General Direction as to Other Matters. — A general direction 
to a commissioner in chancery to report any other matter 
deemed pertinent by himself or required by any party in inter- 
est, is intended to include matters which are germane and inci- 
dental to the questions specifically referred, and does not em- 
brace matters not within the pleadings or issues referred to 
him. 65 

All Accounts between the Parties. — In an order of reference 



61. Cary v. Macon, 4 Call 605. 

62. Maury v. Lewis, 10 Yerg. (Tenn.) 115. 

63. White v. Drew, 9 W. Va. 695; King v. Burdett, 44 W. Va. 561, 
29 S. E. 1010. 

64. Cook v. Smith, 4 Hayw. (Tenn.) 35. 

65. Atkinson v. Solenberger, 112 Va. 667, 72 S. E. 727. 
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to the commissioner to take an account between the parties, all 
accounts between them ought to be settled. 66 "Although there 
were several payments, and some misapplications of credits, 
and the order of reference to the commissioner embraces all ac- 
counts between the parties, yet the commissioner has only set- 
tled the accounts relative to the deed of trust ; whereas he ought, 
agreeably to the order of reference, to have settled all accounts 
between them, so that the injunction might have been dissolved, 
as to the true balance only. Upon this ground, therefore, the 
decree is to be reversed, and a direction given that a settlement 
of all their accounts should be made by the commissioner." 67 

Matters Not Pleaded. — "In taking accounts before commis- 
sioners in chancery, questions often arise which are not the sub- 
jects of specific charges in the pleadings, and when the parties 
proceed with the investigation without objection on that ground, 
as a general rule it is too late to make the objection in an ap- 
pellate court. According to the settled doctrine of this court, 
when an account of the transactions of a fiduciary has been or- 
dered upon a proper bill, if additional objections to the settled 
ex parte accounts are discovered in the progress of the cause, in 
order to save the expense and delay of an amended bill, the 
plaintiff is permitted to present the matter before the commis- 
sioner, with proper specifications, in writing, and the defendant 
is allowed to meet it by affidavit, which has the same weight as 
would be given to an answer in chancery." 6S 

Questions of Law and Fact. — In Bowers v. Bowers, 2 Gratt. 
697, Judge Staples says, "There is no question of law or equity, 
or of disputed fact, which he may not have to decide, or respect- 
ing which he may not be called upon to report his opinion to the 
court." 69 

"Inquiries by the master are directed either to persons or to 



66. Harris v. Magee, 3 Call 502. 

67. Harris v. Magee, 3 Call 502. 

68. Davis v. Morriss, 76 Va. 21, citing Corbin v. Mills, 19 Gratt. 
438, 465. 

69. See also Stimpson v. Bishop, 82 Va. 190; Magarity v. Shipman, 
82 Va. 784; Robinson v. Allen, 85 Va. 721, 8 S. E. 835. 

—a 



594 5 VIRGINIA LAW REGISTER, N. s. [ Dec, 

facts, though sometimes they are directed to matters of taw; but 
it is, in general, in those cases only where the law comes in as a 
matter of fact, as in the case of an inquiry into the law of a 
foreign country, that the master is ever directed to inquire into 
the law, the habit of the court not being to refer abstract ques- 
tions of law to the opinion of the masters. Sometimes, how- 
ever, questions of law are so mixed up with the fact to be as- 
certained, that it is not possible to decide upon the one, without 
giving an opinion as to the others. In such case, the master is 
bound to give his opinion upon the law, as well as upon the mat- 
ter of fact referred to him; as, in the case of a reference to a 
master to inquire whether a good title can be made to land, 
etc." ™ 

On Second Reference. — If there has been a previous refer- 
ence the commissioner shall take it as the basis of his report and 
correct the errors and supply the defects therein by an addi- 
tional statement. 71 

Where, under a decree, a commissioner settles the accounts of 
an estate and reports a balance as due the executrix, the report 
is confirmed and subsequently another commissioner is ordered 
to take an account of further receipts and disbursements, it is 
proper he should make that balance the basis of his settlement. 72 

§ 35. Request of Instructions from Court. — A commis- 
sioner, who, in taking an account to be returned to a court, 
doubts as to any point which arises before him, may, in writing, 
submit the point to such court, or the judge thereof in vacation, 
who may instruct him thereon. 73 This is a well established prac- 
tice of the courts. 74 

§ 36. The Report. — The matters that are referred to the 
commissioner by its order or decree are returned by him to the 



70. Kraker v. Shields, 20 Gratt. 377, quoting 3 Daniel's Chancery 
PI. and Pr., § 7, pp. 1345-1503. 

71. Va. Code 1919, § 6185; W. Va. Code 1906, § 3919. 

72. Nelson v. Kownslar, 79 Va. 468. 

73. Va. Code 1919, § 6182. See W. Va. Code, § 4851. 

74. Cogbill v. Boyd, 76 Va. 1. 
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court in his report. 75 By statute both in Virginia and West Vir- 
ginia it is made the duty of the commissioner to report upon 
such matters as may have been referred to him by the court. 76 

Must Conform to Order. — A commissioner's report must con- 
form to the order of reference. It must cover all but not go 
beyond the matters referred. If the commissioner omits a mat- 
ter referred he fails to give that assistance which he should give 
the court, while, on the other hand, if he goes beyond the mat- 
ters submitted his finding is a nullity to that extent at least. 77 
Where a commissioner gratuitously reports that certain bonds 
bear interest only from maturity, and there is no confirmation 
of so much of the report as relates to such gratuitous matter, 
the parties are not prejudiced thereby. 78 

Decrees, Orders and Notices Returned with Report. — With 
his report, the commissioner must return the decrees, orders, and 



75. The report of a commissioner is a "certificate to the court of 
how the facts or matters referred to him are or do upon examina- 
tion appear to him, or of something which it is his duty to inform 
the court." 1 Dan, Ghy. Pr., vol. 2, p. 1294, quoted in 2 Bart. Chy. 
Pr., § 195. 

76. Va. Code 1919, § 6181; W. Va. Code, § 4848. See Kraker v. 
Shields, 20 Gratt. 377; Hartman v. Evans, 38 W. Va. 669, 18 S. E. 810. 

77. See Hays v. Hays, 3 Cooper's Chy. (Tenn.) 88; Hubbard v. 
Smith, 10 Lea 252. 

"A commissioner must not go beyond the matters referred to him, 
and it is laid down, in one of Lord Bacon's orders, that if a mas- 
ter reports as to matter which is not referred to him, his report, so 
far as refers to that matter, is a nullity. It has been decided that 
in such a case the proper course is not to except to the master's re- 
port, but, before it is confirmed, to apply to the court that it may 
be referred back to the commissioner to review his report, but that, 
if no such application is made, and the report should be confirmed, 
the court will pay no attention to it, except so far as it is war- 
ranted by the decree. 2 Daniel's Chy. PI. and Pr. 1296; 2 Barton's 
Chy. Pr. 634, 635, and authorities there cited." Ware v. Starkey, 80 
Va. 191. See also White v. Drew, 9 W. Va. 695. 

The failure of a commissioner's report to technically follow the 
order of reference is not prejudicial if the questions referred may be 
determined thereby. Pitman v. England (Chy. App.). 46 S. W. 464. 

78. Ware v. Starkey, 80 Va. 191. 
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notices under which he acted, 79 and all the testimony upon which 
his report is based. 80 It is the duty of the commissioner to re- 
turn the decrees, orders, and notices under which he acted, in 
order that the court may see that they have been properly exe- 
cuted. 81 But a failure to set forth in a commissioner's report 
that notice was given to the parties, is not an error sufficient to 
reverse a decree, if no exception to the report appear in the rec- 
ord. 82 

Papers Not to Be Copied in. — The commissioner shall not 
copy in his account or report any paper ; and, if there has been a 
previous account, he shall not copy it into his; but, taking it as 
the basis of his, correct the errors and supply the defects thereof 
by an additional statement. Everything improperly copied into 
a commissioner's account shall be expunged at his cost, on the 
application of either party; and, if on account of his negligence 
or misconduct, a report be recommitted, he shall bear the costs 
occasioned thereby. 83 

Evidence. — It was formerly held in Virginia 84 and still is in 
West Virginia that it is generally not the duty of the commis- 
sioner to return the evidence upon which his report is based, but 



79. W. Va. Code, § 4853. 

80. Va. Code, § 6185. For former provision, see Va. Code i904, § 
3324. 

81. Holt v. Holt, 37 W. Va. 305, 16 S. E. 675. 

82. White v. Johnson, 2 Munf. 285. 

83. Papers Not to Be Copied in.— Va. Code 1919, § 6185. 

"He shall not copy in his account or report any papers; and if 
there has been a previous account or report, he shall not copy it 
into his report except so far as may be necessary to make such a 
complete account and report in accordance with the decree of ref- 
erence entered in the cause. Everything improperly copied into a 
commissioner's account shall be expunged at his cost on the ap- 
plication of either party " W. Va. Code, § 4853. See Holt v. Holt, 
3.7 W. Va. 305, 16 S. E. 675. 

84. Bowden v. Parrish, 86 Va. 67, 9 S. E. 616; Bowers v. Bowers, 
29 Gratt. 297; Robinson v. Allen, 85 Va. 721, 8 S. E. 835; Saunders 
v. Prunty, 89 Va. 921, 17 S. E. 231; Maddock v Skinker, 93 Va. 479, 
25 S. E. 535. 
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to draw his conclusion from the evidence produced before him 
and to report that conclusion only. 85 

This has been changed in Virginia. The Code now provides 
that, with his report, the commissioner shall return all the testi- 
mony upon which his report is based. 86 

Several questions may be raised as to the meaning of this pro- 
vision. The first that may be raised is, what is the meaning of 
"testimony?" This is ordinarily defined to be the oral evidence 
deposed by a witness and as not including documentary evidence. 
But to give this section a logical construction it must be consid- 
ered that the word "testimony," is used in a comprehensive sense 
and as meaning evidence. In commenting on this section be- 
fore the Virginia Bar Association, Judge Burks speaks of "evi- 
dence" and not testimony. He said, "At present a commissioner 
need not return with his report the evidence on which it is based, 
unless so directed. This rule has been changed so as to require 
the evidence to be returned in all cases, and special direction is 
unnecessary. This will obviate the statement now so often nec- 
essary in the appellate court that the court does not know upon 
what evidence the commissioner acted." 87 

A second question is, what testimony or evidence is to be re- 
ported? The provision reads "All the testimony upon which 
his report is based." It is perfectly clear that the commissioner 
must return all the evidence upon which he bases his report. 
But what of that upon which he does not? It would seem 
equally clear that he need not report this. Then, who is the 
judge of the question of whether or not the report is based 
upon certain evidence ? It would seem, that he is. Undoubtedly 
the practice will be to send up all the evidence given before the 
commissioner. 88 Still another question is, how is the evidence 



85. Prince v. Cutler, 69 111. 267, 268. 

8€. Va. Code 1919, § 6185. 

In Tennessee it is held the report properly includes the evidence 
on which based. See Stull v. Goode, 10 Heisk. (Tenn.) 58; Hal- 
libum v. Brooks, 7 Baxt. (Tenn.) 318. 

87. 5 Va. Law Reg. (N. S.) 125. 

88. It has been held in Tennessee that while the report should not 
copy in extenso the depositions or other evidence, neither should it 
be simply a grim array of figures. Each item of the account should 
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to be returned and in what form? It would seem that it should 
be returned with the report as are the decrees, orders and notices 
and not copied therein as is required in respect to any paper. The 
evidence may be in any form, but the testimony of witnesses 
should doubtlessly be written up in questions and answers. 

Prior to the present provision of the Virginia Code it was 
held that, a commissioner in chancery, when required by the de- 
cree of reference or requested by any party in interest, should 
return with his report the evidence on which it is based. 89 This 
request should be made before the report is returned, if the 
party knows it is to be returned ; if not, the evidence may be re- 
turned at any time before the case is actually heard, and, if the 
request is not unreasonably delayed, the court, if necessary, 
should require the commissioner to return so much of the evi- 
dence as will enable it to pass intelligently on the exceptions 
filed. 

In Williams v. Clark, 93 Va. 690, 25 S. E. 1013, it is said, 
"Generally, a party who desires that the evidence, or any part 
thereof, upon which the commissioner founds his report, should 
be returned with it, should request him to do so before the re- 
port is filed, unless the decree or decrees under which he is act- 
ing direct it. But in a case like this, where it does not appear 
that the commissioner had notified the parties when his report 
would be filed, we see no objection to his returning the evidence 
to the court at any time before the case is heard, when requested 
by any party to do so; at least, the parties are entitled to have 
the evidence returned so far as it is necessary to enable the court 
to pass upon exceptions taken to the report, and the court should 
direct it to be done upon the motion of any party interested, un- 
less the application has been unreasonably delayed. In this case 
all the evidence in the hands of the commissioner had been re- 



be numbered; and the vouchers, receipts and accounts referred to 
as evidence should be numbered to correspond, and the pages of the 
depositions relied on should be given. While the report should not 
be too voluminous, yet it should not be so concise as to be unintel- 
ligible, but should briefly give the grounds of the conclusions 
reached. Otherwise the report is of little value in assisting the 
court in the investigation and determination of the cause before it. 
89. Harper v. McVeigh, 82 Va. 751, 1 S. E. 193. 
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turned, and no good could have resulted from having an order 
made to do what had already been done." 

In Lynch v. Henry, 25 W. Va. 416, it is said, "It is true as 
stated in Thompson v. Catlett, 24 W. Va. 540, the evidence be- 
fore the commissioner on particular points must be brought be- 
fore the court 'by order of the court' and at the instance of some 
party, in order that the court may act on the exceptions filed at 
the term of the court, and not before the commissioner. But 
as the party asking the court by its order to direct such evidence 
to be sent up, that it be examined on the hearing of an exception 
filed at the term of that court, is in default in not filing his ex- 
ception before the commissioner, such a request to make such an 
order should not be granted as a matter of course ; and, before it 
is granted, the court should be satisfied by affidavit or otherwise, 
that justice to the parties in the cause requires that this evidence 
before the commissioner on the point excepted to during a term 
of the court should be brought before the court; and the court 
should be well satisfied, that the object of filing such exception 
at the term of the court instead of before the commissioner was 
not to delay the hearing of the cause on its merits, and was not 
to get an unfair advantage by objecting to informal evidence 
heard by the commissioner, when the cause was before him and 
not then objected to by any party. For such informal evidence, 
such as affidavits or other evidence not technically legal, if heard 
or taken before the commissioner, would probably be such as 
could have been supplied by depositions or other evidence, which 
would have been strictly legal, had any objection been made to 
them or exception taken to the report, while it was before the 
commissioner, on account of such informal evidence having 
been taken or considered." 

Same — Required by Decree or Order. — A commissioner in 
chancery when required by the decree of reference should re- 
turn with his report the evidence on which it is based. 90 

In Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250. it is said, 
"There can be no doubt that the circuit court may, on its own 
advice, or on motion of a party, direct the evidence to be sent 



90. Williams v. Clark, 93 Va. 690, 25 S. E. 1013. 
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up; but this is a matter within its own discretion, and this court 
will not interfere with the exercise of such discretion, unless it 
plainly appears that manifest injustice and injury have re- 
sulted." 91 

Same — On Motion of Commissioner. — It has been held in 
West Virginia that the commissioner may, of his own motion, 
where he has a doubt as to the weight of testimony upon a par- 
ticular point, send up the evidence upon that point. 92 

Same — Where Exceptions Filed. — Where a cause is rererred 
to a commissioner, and exceptions are filed to the commission- 
er's report, in pursuance of § 4853 of the Code of West Vir- 
ginia the commissioner shall, with his report, return the evi- 
dence filed in the case, including all the evidence taken upon 
the execution of the reference. 93 On the other hand where no 
exceptions have been filed to the report of a commissioner while 
it remained in his office, and before he returned the same into 
court, it is not the duty of the commissioner, unless required by 
the court to do so, to return with his report the evidence which 
was before him, on which he acted in making his report ; and, if 
a party afterwards excepts thereto, the court, in considering 
such exceptions, will only regard such errors as appear upon the 
face of the report. 04 

In Thompson v. Catlett, 24 W. Va. 524, it is said, "It will be 
observed, that unless his report is excepted to, during the ten 
days he retains it for examination, he is neither expected nor re- 



91. Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250, citing Thomp- 
son V-. Catlett, 24 W. Va. 524; Lynch v. Henry, 25 W. Va. 416; Chap- 
man v. McMillan, 27 W. Va. 220; Anderson v. Caraway, 27 W. Va. 
385. 

98. Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250. 

93. Central City, etc., Co. v. Norfolk, etc., R. Co., 44 W. Va. 286, 
28 S. E. 926; Chapman v. McMillan, 27 W. Va. 220; Hartman v. Ev- 
ans, 38 W. Va. 669, 18 S. E. 810; Thompson v. Catlett, 24 W. Va. 534; 
Ward v. Ward, 40 W. Va. 611, 21 S. E. 746; Arnold v. Slaughter, 36 
W. Va. 589, 15 S. E. 250. 

94. Holt v. Holt, 37 W. Va. 305, 16 S. E. 675; Kester v. Lyon, 40 
W. Va. 161, 20 S. E. 933; Chapman v. McMillan, 27 W. Va. 220; An- 
derson v. Caraway, 27 W. Va. 385; Arnold v. Slaughter, 36 W. Va. 
589, 15 S. E. 250; Barbour v. Tompkins, 31 W. Va. 410, 7 S. E. 1. 
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quired to return with it the evidence that was before him on 
which he acted, but it is only when his report is excepted to, 
while it remains in his office after it is completed, that he is re- 
quired to return any of the evidence before him, and even then 
he is only required to return that part of the evidence which was 
before him in regard to the matter excepted to upon which he 
acted in making up his report. If, therefore, the commissioner's 
report is not excepted to, while it remains in his office after it 
is completed, the evidence that was before him on which he 
acted forms no part of his report unless specially made so by 
the report itself or the order of the court. It follows, therefore, 
in almost every case, that where there are no exceptions to his 
report filed with the commissioner the court to which it is re- 
turned cannot know what evidence was before him, and must 
therefore presume that he had before him sufficient evidence to 
sustain his report, or else the party injured thereby would have 
excepted." 

"Where the report of a commissioner, which has not been ex- 
cepted to before the same was returned into court, is afterwards 
excepted to, and the evidence which was before the commis- 
sioner, on which he acted, has not been returned as part of such 
report, such exceptions will be regarded as made for errors ap- 
pearing upon the face of the report; and in such case the same 
cannot be impeached on grounds or in regard to matters which 
may be affected by extraneous evidence." 95 

Same — Identifying Evidence. — The commissioner should so 
certify the evidence as to show it to be the evidence sent up. 96 

Same — Objection for Failure to Report Evidence. — If a com- 
missioner fail to return, as he should do, with his report, the 
evidence before him, the party desiring it must ask the court to 
require its production ; else, he cannot make its absence a ground 
of error. 97 



95. Holt v. Holt, 37 W. Va. 305, 16 S. E. 675, 681, quoting Chap 
man v. McMillian, 27 W. Va. 220. See also, Anderson v. Caraway, 2 
W. Va. 385. 

96. Ward v. Ward, 40 W. Va. 611, 21 S. E. 746; Arnold v. Slaugh 
ter, 36 W. Va. 589, 15 S. E. 250. 

37. Felton v. Felton. 47 W. Va. 27. 24 S. E. 753. 
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Findings of Facts. — The commissioner should include in his 
report a finding of the facts referred to him. 

In Crim v. Post, 41 W. Va. 397, 23 S. E. 613, it is said, "The 
commissioner has the parties before him, and can sift such ques- 
tions to the bottom, better than any jury; and he should give us 
his finding of facts, qualifying it with such doubts as he may 
feel; but, nevertheless, give us his inclination one way or the 
other." 

Where some of the items of an account are disputed, or ob- 
jected to as improper to be allowed, and it is doubtful whether 
they should be allowed, or not, it is not improper for the com- 
missioner to direct the attention of the court to them by alternate 
statements leading to different results, and thus leave the court 
to draw its own conclusions, as to which statement should be 
confirmed. 98 

In partitioning timber and coal lands, commissioners are not 
required to report the extent of coal deposits and the acreage, 
quantity and quality of timber, considered by them in arriving 
at their conclusion as to the relative value of the several par- 
cels and shares assigned by them to the parties entitled thereto." 

Where all the items of an account are admitted, or not dis- 
puted, except as to one charge, there is no necessity for a sched- 
ule showing a detailed statement of the various items composing 
the whole account. In such a case it will be sufficient to set 
down the disputed item separately in the report, without includ- 
ing the items not controverted. 1 

Effect of Failure to Report upon Claim. — A claim of a cred- 
itor not reported upon by the commissioner may be directed to 
be considered as a claim stated in the report. And it will be 
open to all just exceptions. 2 The creditor should except to the 
report for the failure of the commissioner to include it. :i 



98. Campbell v. White, 14 W. Va. 122. 

99. Wamsley v. Mill Creek Coal, etc., Co., 56 W. Va. 296, 40 S. E. 
141. 

1. Prince v. Cutler, 9 111. 267, 268. 

8. M'Candlish v. Edloe, 3 Gratt. 330. 

3. Estel! v. Metcalf, 3 Baxt. (Tenn.) 240. 
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Preparation of Report — Who May Write. — It is the duty of 
the commissioner to prepare his own report in proper form * 
and without delay. The report must be the commissioner's own, 
but it is not essential that it should be in his own handwriting. 5 
He may authorize any person to write his report at his dictation 
and under his supervision. 6 

But in a recent Virginia case, it is held that a commissioner 
in chancery is a quasi judicial officer and his work should be 
free from all suspicion of being improperly influenced or inter- 
fered with by any party to the suit or his agent, and for that 
reason he should not allow an agent of a party to take any part 
in the preparation of his report or papers returned as a part of 
such report. 7 In a West Virginia case it has been held that 
neither the circuit courts nor the judges thereof are authorized, 
under the statute providing for the employment of shorthand 
reporters in said courts, to employ or authorize the employment 
of said reporters before commissioners in executing the orders 
or decrees of reference of such courts. 8 

Amendment and Correction of Report. — Where an exception 
has been taken within the ten days, during which the report is in 
the commissioner's hands, the party excepting, or the adverse 
party, may take further evidence before the return of the report, 
and upon it the commissioner may amend his report, or make an 
amended report, as may suit the case, and then return his report 
and amendment, if any, to the office of the court. 9 



4. See Va. Code 1919, § 6185; W. Va. Code, § 4853. 

5. O'Neil v. Taylor, 59 W. Va. 370, 53 S. E. 471. 

6. O'Neil v. Taylor, 59 W. Va. 370, 53 S. E. 471. See Longuire v. 
Fain, 89 Tenn. 393, 18 S. W. 70. 

7. In the case in judgment, the paper filed with the report was not 
a finding of the commissioner, and was only useful as an aid in ex- 
amining the great volume of evidence to which it refers. The evi- 
dence is all in the record, and can be examined without the aid of 
the paper, and hence no injury was suffered by reason of its return 
with the report. Mountain Lake Land Co. v. Blair, 109 Va. 147, 63 
S. E. 751. For decision to contrary, see Longuire v. Fain, 89 Tenn. 
393, 18 S. W. 70. 

8. Weigand v. Alliance, etc., Co., 44 W. Va. 133, 28 S. E. 803. 

9. Ward v. Ward, 40 W. Va. 611, 21 S. E. 746. 
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During the pendency of a suit in chancery, a settlement of ac- 
counts between the parties having been made, and reported to 
the court; but, afterwards, by mutual consent, a new order of 
reference being made; the commissioner was not precluded from 
examining the accounts generally, and correcting any error 
therein; especially, as it appeared that the party who was bene- 
fited by such error, had torn his own signature, and that of the 
other party from the settlement. 10 

Supplemental Report. — Where a cause has been referred to a 
commissioner to audit judgment liens against a debtor, and after 
the original report had been filed, and at the request of the plain- 
tiff's attorney, the commissioner made and filed a supplemental 
report auditing other judgments, which had been recovered since 
the original report was filed, and all the necessary parties were 
brought before the court before the hearing on such reports, 
and opportunity being had, no exceptions were filed to either 
the original or supplemental report, it was held not error to hear 
the cause on such supplemental as well as original report. 

In Scott v. Ludington, 14 W. Va. 387, 393, it is said, "It is ob- 
jected, that the supplemental commissioner's report was made at 
the request of plaintiff's attorney, without an order of court, and 
without notice to any one; that both the original and supple- 
mental reports were made before the amended bill was filed or 
process executed upon any of the defendants therein, yet each of 
the reports allows debts in favor of persons, who were made 
parties by the amended bill, and who were not parties at the 
time the reports were made and returned. It appears from the 
record, that all the said parties were before the court, and had 
been for some time, when the decree was pronounced, and no 
one objected or excepted to either of said reports. The supple- 
mental report shows judgments that had been recovered since 
the filing of the original report. No exceptions having been made 
in the court below to the supplemental report, and. no error ap- 
pearing on the face thereof, the appellate court will not look into 
it, and the parties to the suit in the absence of any exception 
thereto must be deemed to have acquiesced therein." 



10. Todd v. Bowyer, 1 Munf. 447. 
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But where a commissioner inadvertently omitted from his re- 
port a debt properly proved before him, and he discovered the 
omission after he had returned his report, and without special 
authority to do so he made a supplemental report showing the 
existence and the proof of such debt, which was excepted to for 
that cause, it was held the court should have recommitted the re- 
port to the commissioner, that such debt may have been properly 
reported. 11 

Notice of Completion of Report. — The West Virginia Code 
provides that when his report is completed the commissioner 
shall give notice of the fact to all attorneys who appear of rec- 
ord in the cause. The notice may be given either verbally or in 
writing, and in case of an attorney not a resident of the county 
the notice as to him may be given by depositing the same in due 
course of mail, and the commissioner shall certify in his report 
the time and manner of giving notices. 12 

Filing Report. — Under the Virginia Code the report may be 
filed in the clerk's office at any time after its completion. 13 

The West Virginia Code provides unless otherwise ordered 
by the court or agreed by the parties, the commissioner shall re- 
tain the report of the evidence ten days for the examination of 
parties interested. 14 

(To be continued.) 



11. Kanawha Valley Bank v. Wilson, 25 W. Va. 242. 

12. W. Va. Code, § 4852 

13. See Va. Code 1919, § 6183. 

14. W. Va. Code, § 4852. See Smith v. Brown, 44 W. Va. 342, 30 
S. E. 160; Ellison v. Peck, 2 W. Va. 487; Thompson v. Catlett, 24 W. 
Va. 524; Arnold v. Slaughter, 36 W. Va. 589, 15 S. E. 250. 



